| ey, -t
;

. OFFICE OF THE ATTORNEY GENERAL OF TEXAS
' AUSTIN

GERALD C. MANN

T S o Fenuary 18, 1939

%

Hon,. lartolle NcDoneld
Digtrliet Attowmoy
70th Judicial Distriet
Big Spring, Texas

Daar Mr. MoDonald: Opinton No, 054
' Re: Ve.lidi of Indictroent presente

flce, TYou ask the followlnz g

Are Indlctmont

ng an extanslon of o tem
of the District Court v

D der ez*banuirw t:m tori ro= 7

Article Revised Cixll etatubes, 1925, and Article
2003, Agts 40th Legi . s T ’
euthorizing extonddon ™o terms of the District Court.

s & Tuel Co. (Commiszalon of Appeals,

Section - o1 pinlon adopted, coustrusz Article
1923 a4 augfhoriz ¥ the extension of tho tern for the conclue
sion o thd pendinx *txial” of tho particular case on account of
vhich th de)and not the exteanslon of the tera goncr-
ally; and cle 200a to cuthorize a Digtrict Judse to
extend his tera 3cegeary to disvose of "pending litlc ation“

ions and hvestigntion:s beins condu:*ad by the
Crand Jury <o net, in our o')in...cn, constlitute "irizls" or “pending
litizaticon”, mithin the uocalng of oltler of the stetutes mentioned,
The Grand Jury 4is not authorized to "try"™ ouses, but only to inveae
tigate and lnstitute the -)rooeedin:, by oregsentinag an indletmant to
the court. Vhen tha 1ndieinaont 1z presented to the ccurt, the mte
tor baconas “ﬁem.ln liuiua*'ion" ~= not belors. Until the prosent=-
ment of the inalctmont to the couzn,, the eosontial clomont of "litie
gatioa™ == tlabt of o “Jjudicial coatost” (so2 words o Jhraseg) -= io
lﬂcinuo

- The lansuaze of the or der viiloh you cnclosed exproszl_r C X
cluuozl ths idea t.;,at. tie tor was extonded generally under Articla
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ébOa in order to dilsnose of "psndiang litlgzatlon™ by stating the

.~ /reason far tho oxtension to bs to cllow the Grand Jury to continuo
v its del. ,crations. To thls eorder, the comments, cuoted below, of
.S Judpe Davidson in t1s disscnting opinion, in the casce of Alexender

ve State, 304 3.W. 644, are epplicable:

- Wk % ¥ £ oquestion of the extension of the
tarm uder Article 1736 of the Revised Clvil State
ubes (now irticle 13:23) has no application. The
evidence and the bill excludes the idea that there
wag a nending trial Lefore the court at the time
the order was entered. The only reason was that
the Grand Jury requested 1t, that they misat be
anabled to disnose of some 'mitcrs they nad under
invegtizntion,” :

. " The case of Ex parte ¥cKay, 199 S.,%. 637, 1s distinzuishe
able, in that there the order extendingz the term under what is now
Article 1923, reclited that the extension was mrde on eccount of very
imnortant unfinished business of the court, and it was held that the
ordor was valid oan its foee and could not be incuired ianto collater-
ally in a bhabeas corpus preceeding.  Dub the ccurt ctated that if o
gircet ettesk vas mnde, the facts rdcsht be incuired into and thelr
sutfdciency to authorize the sxteaslon pascod upoa, and tas corder,
if invalid, set aside. The court In thnt cuse presuies, on collat-
eral attack, in view of the brecad lansuaze used in the ovder, that
the cxtension wos nmade under Artlcle 1923 for Uiie concluzion of &
pending triasl of a particular case, &nd asswmws Ladi an axienslon
under that Article would operats as an extension ¢f the term zener-
ally, which latter assumption has boex detemilned %o the coatrary
by the Supreme Court in the Hamilton case, cited above.

For the reasons stated, we are ¢f the opinion thei under
the circumstances, the indictments you mentlion are lavalid.

@

Yours respectfully
ATTORTEY CEIGTAL OF TEXAS
Dy R 7, PAIRCIILD  (3GD.)
fssistant
¥ PBP
AIPRCULD:
GERALD C. 2130 (SGU.)
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